
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



262 COLUMBIA LAW REVIEW. 

McKey v. Lee misconstrue the intention of the act in admitting the 
application of Section 6oc to guilty preferred creditors, but that the 
latter case correctly applies it to an innocent preferred creditor. 



Fire Insurance. — Waiver of Incumbrance Provision. — The 
New York Court of Appeals, by a division of four to three, on 
February 5, 1901, rendered a decision of great interest and import- 
ance to the insurance world. Skinner v. Norman, Jr. , New York 
Law Journal, February 25, 1901. The plaintiff sent his agent to pro- 
cure insurance on a steamboat. The agent of the insurance com- 
pany asked if the boat was encumbered and was told he could learn 
by inquiry of the owner. This inquiry he agreed to make. The 
policy contained a provision making it void, unless all encumbrance 
should be noted therein. The boat was mortgaged, but no mention 
of the mortgage was made in the policy. Held, that the company 
had waived the warranty against incumbrance. 

It is perhaps significant that the Court puts its decision upon 
two grounds, which do not strengthen each other, but involve 
totally different principles. One is notice to the company of 
the encumbrance, the other is the authority of the agent to 
undertake to search the title of the insured. It is settled law in New 
York, and most jurisdictions generally, that actual knowledge of the 
agent of ground for forfeiture is constructive notice to the com- 
pany, and that the company waives the warranty against encum- 
brance by issuing a policy if, at the time the application was made, 
the agent knew the policy could be avoided. 

Van Schaick v. Niagara Falls Ins. Co. 68 N. Y. 434 (1877); 
Gray v. Germania Fire Ins. Co. 155 N. Y. 180 (1898); Continen- 
tal Ins. Co. v. Chamberlain, 132 U. S. 304 (1889); Mahoney v. 
Natl. & Life Ass' n, L. R., 6 C. P. 252 (1871); Germania Fire Ins. 
Co. v. McKee, 94 111. 494 (1880). If, then, the agent of the 
company had actually known of the mortgage on the boat, the plain- 
tiff's right to recover on the policy would be clear. But such is not 
the fact. The agent did not know, he merely said he would find 
out. Nevertheless the Court extended the doctrine of constructive 
notice to the company to this case, relying upon the analogy 
between the waiver of an unknown breach of warranty and a general 
release. This seems to lose sight of the real difficulty. Had the 
insured dealt directly with the company, instead of an agent, the 
analogy would be more complete. Furthermore, a general release 
raises no question of admitting parol evidence to vary the written 
instrument. The two essentials to constitute a waiver of a 
condition broken at the time the policy is issued have been 
supposed to be actual knowledge of the agent and delivering 
the policy by the company. Hereafter in New York actual 
knowledge of the agent is unnecessary if he might have known, or 
has volunteered to find out. Constructive notice to the agent of 
material facts is made constructive notice to the insurance com- 
pany. Since the rule as formerly applied was anomalous, the sound- 
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ness of extending it further seems open to doubt. Batchelder v. 
Queens Ins. Co. 135 Mass. 449 (1883); Dewees v. Manhattan Ins. 
Co. 6 Vroom (N. J.), 366 (1872). 

The second ground upon which the decision is based is that the 
agent of the company had authority to search title. The Court 
neither cites authority for this proposition, nor supports it by argu- 
ment. It is simply assumed. Here, again, the act of agent should 
have been sharply distinguished from the same act of the company. 
The company could have undertaken to search the title of the in- 
sured, but it does not follow that the soliciting agent had authority 
to undertake the search in behalf of the company. If the agent was 
not authorized to investigate the condition of the title of insured, his 
volunteering to do it in no wise affects the company. No ratifica- 
tion is claimed. No case has been found in which this question has 
been passed upon. 

The authority of the agent has been much discussed where he 
delivers the policy without collecting the first premium. It has 
been held that he can determine how and when this premium shall 
be paid when he closed the contract. Bodine v. Exchange Fire 
Ins. Co. 51 N. Y., 117 (1872). But this does not warrant the con- 
clusion that a soliciting agent has, from the nature of his duties, 
implied authority to search the title of applicant for insurance. 
The absence of decisions on this point indicates that it is not cus- 
tomary for agents to undertake a task so far removed from the line 
of their ordinary duties. 



